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Step 3 - During the visit - The size of the penalty

When a penalty is appropriate, points to consider  

· What breaches have been identified, are there multiple breaches

· If there are multiple breaches, is a single or separate penalties most appropriate 

· What is the relevant period or periods 

· Is the business a TCSP/ASP or MSB/HVD 

· Are you clear how to establish or determine the culpable turnover or scale charges

· What are the reasons for non-compliance

· Were the breaches disclosed

· Is a suspended penalty appropriate

	
	
	
	
	
	


	
	
	
	
	
	

	Step3
	Event and action
	Read
	Yes?
	Action if Yes
	Action if No or uncertain

	Q17
	Is Gross Profit £50,000 or less, or registration penalty
	9150 - 9300

5050 - 5160
	 
	Result 16 enter "£5,000". Result 12 enter gross profit, then Q42
	Q18

	Q18
	Are there breaches of different or unrelated regulations
	7250 - 7410
	 
	Q19
	Q23

	Q19
	Are separate penalties required on a protective basis
	9350 - 9360 & 9450
	 
	Use Result Sheet 2, then  Q23
	Q20

	Q20
	Is the business a TCSP or ASP as defined in MLR 9
	
	 
	Q23
	Q21

	Q21
	Are the amounts exposed by the breaches distinct
	9450
	 
	Use Result Sheet (2), then  Q37
	Q22

	Q22
	Do the breaches cover the same period
	8450 & 9350 - 9360 & 9450
	 
	Q23
	Use Result Sheet (2), then  Q37

	Q23
	Did the breach or breaches begin before 15/12/2007
	8450
	 
	Result 5 enter 15/12/07 then Q25
	Q24

	Q24
	Did the breach or breaches begin after last warning or penalty
	8450
	 
	Result 5 enter date breaches began, then Q25
	Result 5 enter date of previous relevant notice, then Q25

	Q25
	Did the breach or breaches end before the date of the visit
	8450
	 
	Result 6 enter date breaches ended, then Q26
	Result 6 enter date of visit, then Q26

	Q26
	Is the business a TCSP or ASP as defined in MLR 9
	
	 
	Q29
	Q34

	Q27
	Are there multiple breaches
	8400
	 
	Q28
	Q34

	Q28
	Are there distinct relevant braches and associated transactions
	5250
	 
	Use Result Sheet 2, then  Q37
	Q34

	Q29
	Were there less than 1,000 relevant clients in typical 12 months period
	8900
	 
	Result 7 enter client numbers, then Q30
	Q32 if No, Q31 if uncertain 

	Q30
	Can you apply the additional scale charge
	9010
	 
	Result 8  enter additional scale charge, then Q32
	Q31

	Q31
	Can you agree or determine figure 
	8850 
	 
	Result 8 enter client numbers, then Q32
	Q34

	Q32
	Can you establish the exposed clients during the relevant period
	8950
	 
	Result 9, enter numbers, Result 10, enter scale charges, then Q37
	Q33

	Q33
	Can you agree or determine figure 
	9050
	 
	Result 9 enter numbers, Result 10, enter scale charges, then Q37
	Q34

	Q34
	Can you establish culpable turnover for relevant period
	8500 - 8590
	 
	Result 11 enter culpable turnover, for each breach then Q41
	Q35

	Q35
	Can you agree the culpable turnover
	8500 - 8590
	 
	Result 11 enter culpable turnover, for each breach, then Q41
	Q36

	Q36
	Can you make a determination
	8500 - 8590
	 
	Result 11 enter culpable turnover, for each breach, then Q41
	Q41, and consider referral  to MLR Policy Team after visit

	Q37
	Did any breach begin before 15/12/2007
	8450
	 
	Result 5 enter "15/12/07" on Result Sheet 2, then Q38
	Q38

	Q38
	Did any breach begin after last warning or penalty
	8450
	 
	Result 5 enter date breaches began on Result Sheet 2, then Q39
	Q39

	Q39
	Did any breach end before the date of the visit
	8450
	 
	Result 6 enter date breaches ended on Result Sheet 2, then Q40
	Result 6 enter date of visit, then Q40

	Q40
	Did you agree or determine culpable turnover/scale charge(s) for the relevant periods following guidance 
	8650 - 9160
	 
	Result 11 enter culpable turnover/scale charge on Result Sheet 2, then Q41
	Abandon multiple penalty method, then Q34

	Q41
	Can you establish or determine Gross Profit
	9200 - 9300
	 
	Result 12, enter gross profit, then Q42
	Result 12 , enter N/A - then Q42

	Q42
	Were the breaches a mistake or misinterpretation 
	10250
	 
	Result 13, enter "mistake
	Q43

	Q43
	Were the breaches a failure to take reasonable steps to comply
	10300
	 
	Result 13, enter "neglect"
	Q44

	Q44
	Were the breaches deliberate or deliberate and concealed
	10350
	 
	Result 13, enter "deliberate/concealed" then, Q45
	Q42 

	Q45
	Was there a full and unprompted disclosure
	10450 - 10460
	 
	Result 14 enter "full disclosure", then Q48
	Q46

	Q46
	Was there a unprompted partial, or prompted partial/full disclosure
	10450 - 10460
	 
	Result 14 enter degree of the disclosure eg "full prompted", then Q47  
	Result 14 enter "none", then Q47

	Q47
	Is this a Registration breach
	5050 - 5150
	 
	Result 15 enter "N/A"  Result 16 enter "£5,000", then Step 4 Q49
	Q48

	Q48
	Did business indicate a willingness to correct failings
	10600
	 
	Result 15 enter "5%", then Step 4, Q49
	Result 15 enter "0%", then Step 4, Q49


