STATEMENT OF INSOLVENCY PRACTICE 9

Remuneration of insolvency office holders 

1.
INTRODUCTION

1.1
This statement of insolvency practice is one of a series issued by the Council of the Society with a view to harmonising the approach of members to questions of insolvency practice.  It should be read in conjunction with the Explanatory Foreword to the Statements of Insolvency Practice and Insolvency Technical Reminders issued in June 1996.  Members are reminded that SPI Statements of Insolvency Practice are for the purpose of guidance only and may not be relied upon as definitive statements.  No liability attaches to the Council or anyone involved in the preparation or publication of Statements of Insolvency Practice.

1.2
The purpose of this statement of insolvency practice is to:

· ensure that members are familiar with the statutory provisions relating to office holders' remuneration;

· set out best practice with regard to the observance of the statutory provisions;

· set out best practice with regard to the provision of information to those responsible for the approval of fees to enable them to exercise their rights under the insolvency legislation.

The statement has been produced in recognition of the principle that those with a direct financial interest in the level of office holders' fees should feel confident that the rules relating to the charging of remuneration have been properly complied with, and that those charged with responsibility for approval of fees have access to sufficient information about the basis of fees to be able to make an informed judgement about the level of remuneration in any particular case.  The statement applies to England and Wales only.

1.3
Members should be aware that the drawing of remuneration otherwise than in accordance with the relevant statutory provisions will render them in breach of the law.

1.4
The statement is divided into the following sections:

· The statutory provisions

· Provision of information

· Closure of cases

2
THE STATUTORY PROVISIONS

2.1
The statutory provisions relating to the remuneration of office holders are set out in The Insolvency Rules 1986 (‘the Rules’).  The relevant rules are set out in full in Appendix A.  The main provisions relating to the most common types of insolvency appointment are summarised in the following paragraphs.

2.2
Administration

2.2.1
The basis for fixing the administrator's remuneration is set out in Rule 2.47, which states that it shall be fixed either:

· as a percentage of the value of the property which the administrator has to deal with, or 

· by reference to the time properly given by the administrator and his staff in attending to matters arising in the administration.

2.2.2
It is for the creditors' committee (if there is one) to determine on which of these bases the remuneration is to be fixed, and if as a percentage to determine what percentage is to be applied.  In arriving at its determination the committee shall have regard to:

· the complexity (or otherwise) of the case;

· any responsibility of an exceptional kind or degree which falls on the administrator;

· the effectiveness with which the administrator appears to be carrying out, or to have carried out, his duties;

· the value and nature of the property which the administrator has to deal with.

2.2.3
If there is no creditors' committee, or the committee does not make the requisite determination, the administrator's remuneration may be fixed by a resolution of a meeting of creditors using the same criteria as would apply if fixed by the committee.  If the remuneration is not fixed in any of these ways, it will be fixed by the court on application by the administrator.  It should be noted that Rule 2.47 stipulates that the administrator's remuneration shall be fixed either on a percentage basis or on a time cost basis. Any resolutions purporting to allow the administrator to be remunerated on whichever basis he chooses or whichever yields the higher remuneration will not be in accordance with the rule.

2.3
Insolvent liquidations and bankruptcies

The basis for fixing the remuneration is broadly the same for both insolvent liquidations and bankruptcies.  The relevant provisions are Rule 4.127 for liquidations and Rule 6.138 for bankruptcies.  The rules state that the remuneration shall be fixed either:

· as a percentage of the value of the assets which are realised or distributed or both, or

· by reference to the time properly given by the office holder and his staff in attending to matters arising in the insolvency.

2.3.2
It is for the liquidation or creditor's committee (if there is one) to determine on which of these bases the remuneration is to be fixed, and if as a percentage to determine what percentage is to be applied.  In arriving at its determination the committee shall have regard to:

· the complexity (or otherwise) of the case;

· any responsibility of an exceptional kind or degree which falls on the office holder in connection with the insolvency;

· the effectiveness with which the office holder appears to be carrying out, or to have carried out, his duties;

· the value and nature of the assets which the office holder has to deal with.

2.3.3
If there is no committee, or the committee does not make the requisite determination, the remuneration may be fixed by a resolution of a meeting of creditors using the same criteria as would apply if fixed by the committee. A resolution specifying the terms on which the office holder is to be remunerated may be taken at the Section 98 meeting (rule 4.53) or at the first meeting of creditors in compulsory liquidations and bankruptcies (rule 4.52 for compulsory liquidation; rule 6.80 for bankruptcy).  As in the case of administrations, the rules require the percentage and time cost bases to be treated as mutually exclusive and not supplementary, and any resolution purporting to allow the office holder to choose which basis to apply will be in breach of the rules.

2.3.4
If the remuneration is not fixed as above, it will be in accordance with the scale laid down for official receivers.  The official receiver's scale is set out in Schedule 2 to the Insolvency Regulations 1994, which is reproduced in Appendix B.  Fees should not be drawn on the official receiver's scale without first attempting to obtain the agreement of the committee or the creditors to a basis for the fixing of the remuneration, nor as an interim measure pending the agreement of the committee or creditors.  This does not, however, preclude the fixing of fees by the committee or the creditors on the same scale as that applicable to official receivers.

2.4
Members' voluntary liquidations

2.4.1      The basis for fixing the liquidator's remuneration in a member's voluntary liquidation is set out in rule 4.148A.  The basis is the same as for insolvent liquidations, except that it is to be determined by the members of the company in general meeting and not by the creditors.  In determining the basis of the liquidator's remuneration the members must have regard to the same factors as the creditors do in an insolvent liquidation.  

2.4.2      If the remuneration is not fixed in this way, it will be in accordance with the official receiver's scale.  The same observations apply to the application of percentage or time costs as set out in paragraph 2.3.3 above in relation to insolvent liquidations. Remuneration should not be drawn on the official receiver's scale without first attempting to obtain the agreement of the members to a basis for fixing the remuneration, nor as an interim measure pending the agreement of the members.

2.5
Voluntary arrangements

2.5.1
The fees, costs, charges and expenses which may be incurred for any of the purposes of a voluntary arrangement are set out in the Rules (Rule 1.28 for company voluntary arrangements and Rule 5.28 for individual voluntary arrangements).  They are:

· any disbursements made by the nominee prior to the approval of the arrangement, and any remuneration for his services as such agreed between himself and the company (or the administrator or liquidator, as the case may be) or the debtor (or the official receiver or trustee, as the case may be);

· any fees, costs, charges or expenses which

-
are sanctioned by the terms of the arrangement, or

-
would be payable, or correspond to those which would be payable, in an administration, winding up or bankruptcy (as the case may be).

The Rules also require the following matters to be stated or otherwise dealt with in the proposal (Rule 1.3 for company voluntary arrangements; Rule 5.3 for individual voluntary arrangements):

· the amount proposed to be paid to the nominee (as such) by way of remuneration and expenses, and

· the manner in which it is proposed that the supervisor of the arrangement should be remunerated and his expenses defrayed.

2.5.2
It is for the creditors' meeting to decide whether to agree these terms along with the other provisions of the proposal.  The creditors' meeting has the power to modify any of the terms of the proposal (with the consent of the debtor in the case of an individual voluntary arrangement), including those relating to the fixing of remuneration. The nominee should be prepared to disclose the basis of his fees to the meeting if called upon to do so. Although there are no further statutory provisions relating to the fixing of remuneration in voluntary arrangements, the terms of the proposal may provide for the establishment of a committee of creditors and may include among its functions the fixing of the supervisor's remuneration, provided such terms have been agreed by the creditors' meeting.  Where a committee set up under the terms of a voluntary arrangement is given the power to fix remuneration, it should be provided with the same information as if it were fixing remuneration in an administration.

2.6
Receiverships

Generally speaking the remuneration of a receiver appointed over property under powers contained in a document of charge will be a matter for agreement between the receiver and the holder of the charge under which he is appointed.  In the case of a receiver appointed over the property of a company, there is provision under section 36 of the Insolvency Act 1986  for the court to fix the remuneration of the receiver on application by the liquidator.  Such power is only to be exercised where the receiver's remuneration is excessive and not as a routine way of taxing receivers' costs (Re Potters Oils (No2), [1986]1WLR 201; (1985) 1 BCC 99,593). Once such an order has been made, an application may be made to the court by either the liquidator or receiver to vary or amend it. There is no equivalent provision for receivers appointed over the property of an individual or a partnership.

2.7
Other types of appointment

Other appointments which may be encountered include receivers, special managers and provisional liquidators appointed by the court.  In these cases the remuneration of the office holder is fixed by the court.  When fixing the remuneration of a provisional liquidator the court will take into account the matters set out in Rule 4.30, which is reproduced in Appendix A.

3
THE PROVISION OF INFORMATION

3.1
Members should be mindful at all times of the rights accorded to creditors in relation to fees under insolvency legislation, and when acting in an advisory capacity or as office holder should ensure that adequate steps are taken to bring those rights to their attention. Appendix C contains the text of a set of explanatory notes on the bases on which office holders' remuneration is fixed in a format suitable for issue to creditors.  Members are required to ensure that the explanatory note appropriate to the type of insolvency proceedings concerned or the equivalent information in some other suitable format, is made available to creditors before any resolution is passed to fix or approve the office holder's remuneration.  The Society of Practitioners of Insolvency has copyright of these explanatory notes but licenses all members of the recognised professional bodies who are authorised to act as insolvency practitioners to use them without payment of any fee.  Any other person wishing to use them may obtain a licence to do so on application to the Society.  A small fee may be charged for such licence. 

3.2
The particular nature of an insolvency office holder's position renders it of primary importance that all payments made to his own firm out of funds under his control should be disclosed and explained to those who are charged with the responsibility for approving his remuneration.  When seeking agreement to his fees, the office holder should be prepared to provide sufficient supporting information to enable those responsible for approving his remuneration to form a judgement as to whether the proposed fee is reasonable having regard to all the circumstances of the case. An up to date receipts and payments account should always be available. Where the fee is based on time costs the office holder should be prepared to disclose the time spent and the charge-out value in the particular case, together with such additional information as may reasonably be required having regard to the size and complexity of the case.  Where the fee is charged on a percentage basis the office holder should provide details of any work which has been or is intended to be sub-contracted out which would normally be carried out by office holders themselves.  A receiver appointed in relation to a company should on request provide the information specified in this paragraph to the company's liquidator.

3.3
Where an office holder makes, or proposes to make, a separate charge by way of expenses or disbursements to recover the cost of facilities provided by his own firm, such charges should be disclosed to those who are responsible for approving his remuneration, together with an explanation of how those charges are made up and the basis on which they are arrived at.  Such charges should only be made where they represent expenses properly chargeable or incurred by the office holder in dealing with the assets, or necessary disbursements of the office holder in the course of his administration.  Payments to outside parties in which the office holder or his firm or any associate (as defined by section 435 of the Insolvency Act 1986) has an interest should be treated in the same way as payments to his own firm.

3.4
It is desirable that when notices are sent out convening meetings under section 98 of the Insolvency Act 1986 they should include a statement to the effect that the resolutions to be taken at the meeting may include a resolution specifying the terms on which the liquidator is to be remunerated, and that the meeting may receive information about, or be called upon to approve, the costs of preparing the statement of affairs and convening the meeting.  Members should advise directors when convening section 98 meetings that the notices despatched to creditors should include such a statement. and be accompanied by the appropriate explanatory note referred to in paragraph 3.1.  If that advice is given orally and not accepted by the directors it should be confirmed in writing. 

3.5
Where a resolution fixing the basis of fees is passed at any creditors meeting held before he has substantially completed his administration the office holder should immediately notify the creditors of the details of the resolution. In subsequent reports to creditors the office holder should specify the amount of remuneration he has drawn in accordance with the resolution.  Where the fee is based on time costs he also should provide details of the time spent and charge-out value to date and any material changes in the rates charged since the resolution was first passed. Where the fee is charged on a percentage basis the office holder should provide the details set out in paragraph 3.2 above regarding work which has been sub-contracted out.  The same applies where the basis of the remuneration of a supervisor in a voluntary arrangement as set out in the proposal does not require any further approvals by the creditors or any creditors' committee established under the proposal.

3.6
In a liquidation or a bankruptcy, where the office holder realises an asset on behalf of a secured creditor and receives remuneration out of the proceeds, he should disclose the amount of that remuneration to the committee (if there is one), to any meeting of creditors convened for the purposes of determining his fees, and in his reports to creditors.

3.7
In a bankruptcy or an initially insolvent liquidation where realisations are sufficient for payment of creditors in full, it should be remembered that, notwithstanding the right of the creditors or the committee to fix the office holder's remuneration, it will be the debtor or the members, as the case may be, who will have the principal financial interest in the level of fees.  The office holder should therefore on request provide them with information, in accordance with the principles set out in paragraph 3.2, about how the remuneration has been calculated.


4
CLOSURE OF CASES

4.1
On the closure of a liquidation or bankruptcy there will frequently be a small residual balance of funds in hand, due to the unavoidable difficulty of calculating the final outcome with absolute precision. Such monies should be paid into the Insolvency Services Account as undistributed assets in accordance with regulations 18 and 31 of the Insolvency Regulations 1994. Where the funds are already held in the Insolvency Services Account the Central Accounting Unit should be notified by letter that they represent undistributed assets.

Issued June 1996

APPENDIX A

The following is the full text of the rules relating to the remuneration of office holders in the various types of proceedings covered by this statement of insolvency practice.

A.1
Administration

Fixing of remuneration 2.47 

Recourse to meeting of creditors 2.48 

Recourse to the court 2.49 

Creditors' claim that remuneration is excessive 2.50 

A.2
Provisional Liquidation

Remuneration 4.30 

A.3
Liquidation

Fixing of remuneration 4.127 

Other matters affecting remuneration 4.128 

Recourse of liquidator to meeting of creditors 4.129 

Recourse to the court 4.130 

Creditors' claim that remuneration is excessive 4.131 

Remuneration of liquidator in members' voluntary winding up 4.148A 

A.4
Bankruptcy

Fixing of remuneration 6.138 

Other matters affecting remuneration 6.139 

Recourse of trustee to meeting of creditors 

Recourse to the court 6.141 

Creditor's claim that remuneration is excessive 6.142 

A.5
Voluntary Arrangements

A.5.1
Company Voluntary Arrangements

Fees, costs, charges and expenses 1.28 

Contents of proposal 

... 1.3(2) [Other matters] The following matters shall be stated, or otherwise dealt with, in the directors' proposal-

... (g)
the amount proposed to be paid to the nominee (as such) by way of remuneration and expenses;

(h)
the manner in which it is proposed that the supervisor of the arrangement should be remunerated, and his expenses defrayed; ...

A.5.2
Individual Voluntary Arrangements

Fees, costs, charges and expenses 5.28 

Contents of proposal

... 5.3(2) [Other matters] The following matters shall be stated, or otherwise dealt with, in the proposal-

... (g)
the amount proposed to be paid to the nominee (as such) by way of remuneration and expenses;

(h)
the manner in which it is proposed that the supervisor of the arrangement should be remunerated, and his expenses defrayed; ...

A.6
Receiverships

Court's power to fix remuneration IA 1986 s. 36 

APPENDIX B

The official receiver's scale.


The
realisation scale


i
on the first £5,000 or fraction thereof
20%


ii
on the next £5,000 or fraction thereof
15%


iii
on the next £90,000 or fraction thereof
10%


iv
on all further sums realised
5%


The
distribution scale


i
on the first £5,000 or fraction thereof
10%


ii
on the next £5,000 or fraction thereof
7½%


iii
on the next £90,000 or fraction thereof
5%


iv
on all further sums distributed
2½%

APPENDIX C (not included here for Inland Revenue purposes)

Text of creditors' guidance

The pages which follow contain the text of the following explanatory notes for creditors

· A creditors' guide to administrators' fees 

· A creditors' guide to liquidators' fees 

· A creditors' guide to fees charged by trustees in bankruptcy 

· Voluntary arrangements - a creditors' guide to insolvency practitioners' fees 

Issued 28/06/96
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