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Discretionary powers

A discretionary trust often has a number of potential beneficiaries.  Income can usually be paid at the discretion of the trustees to any one or more of them, so no-one has a right to the trust assets.

Transfers into the trust

· Immediately chargeable transfers by the transferee (settlor).

· A trust can have only one settlor for IHT purposes, so if 2 people add assets to a trust they have each made a separate settlement (S44)

Charges on the trust itself –events declared on IHT100.      

Max rate of tax 6%.  Charges are on ‘relevant property’.
1) Ten year anniversary (TYA): principal charge (event form IHT100d)

· Chargeable value is all relevant property, less reliefs.

· Claim is under S64.  Rate is calculated under S66.  See from IHTM42081.

2) Appointments/distributions: proportionate ‘exit’ charge (event form IHT100c)
· Chargeable value is “loss to the settlement” on transfer of relevant property. 

· Claim is under S65.  Rate is calculated under S68 or S69.  See from IHTM42110.

Grossing

· Grossing applies if the tax is not being paid out of the assets ceasing to be held on discretionary trusts.

· Grossing never applies at the TYA

· There will never be grossing at the trust termination.  If tax has already been deducted from the account, it should be added back.

Related settlement

Trusts set up by the same person on the same day are related trusts.  

Only applies for trusts after 27/3/74.

Non-relevant property

Applies to “mixed trusts” after 27/3/74 only. ie trust could be part discretionary, part A&M or IIP.  Property held in the same trust which is not subject to the normal discretionary trust charge is non-relevant property.  Non-relevant property is only ever included in rate calculations at historic value.  

Settlor’s PLCT

All cumulative transfers made by the settlor in 7 years before creation of the settlement.  Includes any failed PETs. Only applies for trusts after 27/3/74.  S67 might apply if there have been additions.  (IHTM42090)

Historic value

Value at time it is placed into the trust.  In calculating rate, obtain values before deduction of AR, BR or exemptions.

Accumulated income

Income waiting to be distributed is not relevant property and is not chargeable.  However, if income is accumulated by the trustees, it then becomes chargeable.

Transfer to another trust

When property transfers from one settlement to another it is treated as remaining in the first settlement for IHT purposes.  (S81)

Excluded property

Foreign property in a trust made by a person with an overseas domicile is excluded from IHT charges.  But the property is included for the calculation of the rate of tax at its historic value.  

Any UK property in the trust is chargeable.

Exempt trusts

Charity, political, Heritage maintenance trusts.  Exempt from IHT, (though there may be a charge on property ceasing to be held on maintenance trusts.)

Special trusts

A&M trusts, temporary charitable trusts, EBTs.  They do not comprise of relevant property, so are not subject to TYA and proportionate charges.  When they fail, they may be subject to a flat rate charge.

Non-chargeable events

S65(4)
Any distributions in the first quarter after set up or TYA (no holdover relief for CGT)
S144
Distributions made within 2 years of setting up Will Trust  (no holdover relief)
S76
Any distributions made to UK charity

Start dates

· Start date is the date that property is first added to the trust (even if it was not a discretionary trust at the time) 

· Will trusts – date of death

· Trust set up by IOV – date of death

· S80 – If settlor or spouse had IIP in trust which is then converted to discretionary, start date is last date of IIP termination.  But TYA date is the anniversary of the original start date of the IIP trust.

Avoidance

See IHT Financial & Economic Awareness intranet site

· Foreign trustees to TG

· Foreign domicile to TG

· EBTs to TG Edinburgh

· Pension funds to Pensions Specialist (Edinburgh)
· Consider implications of trust activity for other taxes
· Tax planning: never comment on hypothetical situations
Future Claims

If unquoted shares are settled, or the value is sufficient (IHTM39015), set ALF status for future review 10 years from start date or last TYA.  




Old IHT thresholds


From 10 Mar 1992	£150,000 


From 6 Apr 1995 	£154,000 


From 6 Apr 1996	£200,000 


From 6 Apr 1997	£215,000 


From 6 Apr 1998	£223,000 


From 6 Apr 1999	£231,000 


From 6 Apr 2000	£234,000 


From 6 Apr 2001	£242,000 


From 6 Apr 2002	£250,000 


From 6 Apr 2003	£255,000 


From 6 Apr 2004	£263,000 


From 6 Apr 2005	£275,000








Due date for account


IHT100 – 1 year after the end of the month in which the event took place.  


Penalties for late delivery  S245





Due date for tax 


Event				Tax due date


6 Apr – 30 Sep		30 Apr next year


1 Oct – 31Oct			30 Apr


1 Nov – 30 Nov		31 May


1 Dec – 31 Dec		30 Jun


1 Jan – 31 Jan		31 Jul


1 Feb – 28/9 Feb		31 Aug


1 Mar – 31 Mar		30 Sep


1 Apr – 5 Apr			31 Oct








