Appeal brief for Ordinary Statutory Paternity Pay - adoption
Particulars

Appellant


Employer’s/Employee’s name and address

Interested party

Employer’s/Employee’s name and address

Agent details


Agents name and address

Date of original decision

Date of appeal

Timing

Each case will be different and the choices are ‘routine’ or ‘urgent’. Routine cases will be dealt with normally with Urgent taking precedence. If it’s considered ‘urgent’ full reasons must be given.

The decision

1. A formal decision regarding the [employer’s name] liability to pay Ordinary Statutory Paternity Pay (OSPP) to [employee’s name] was given by a Nominated Officer of HM Revenue and Customs on [date] in accordance with the provisions of section 8(1)(g) of the Social Security Contributions (Transfer of Functions, etc) Act 1999 (the Transfer Act). 

2. The decision reached was:

3. Both [employer’s name and employee’s name] have full appeal rights in respect of this decision as it determines both [employee’s name] entitlement to receive OSPP from their employer and the liability of [employer’s name] to pay OSPP. Both [       ] may be entitled to appeal against the First-tier Tribunal decision and therefore are entitled to be informed of their decision following the hearing.

The employer/employee appealed against the decision under the provisions of section 11 of the Transfer Act as amended by the Commissioners for Revenue and Customs Act 2005 (CRCA) and further amended by The Transfer of Tribunal Functions and Revenue and Customs Appeals Order 2009 (SI 2009 No 56).
Joining the interested party

Both parties to a Statutory Payments decision on entitlement may be entitled to appeal against the First-tier Tribunal decision and are entitled to be informed of their decision following the hearing. 

To protect their statutory rights as the interested party, the First-tier Tribunal may give a direction adding [employee/employer] to the proceedings under Rule 9 of The Tribunal Procedure (First-tier Tribunal) (Tax Chamber) Rules 2009 (SI 2009 No 273). 
Matter under appeal

A brief summary of who has appealed and the reason is sufficient – full details will be given later.
Amount at Stake

Matters under appeal
This confirms that a formal decision has been correctly issued and that a formal decision regarding the employer’s liability to pay SPP to the employee was given by a Nominated Officer under section 8 of the Transfer Act as amended by the CRCA. 
The employer and or employee appealed against the decision under section 11 of the Transfer Act and there are valid grounds for appeal.                                                                                                     

Relevant legislation

Part 12ZA, Social Security Contributions and Benefits Act 1992 (SSCBA) Work & Families Act 2006

The Statutory Paternity Pay and Statutory Adoption Pay (General) Regulations 2002 (SI 2002 No 2822 (the Regulations)Note:  For Northern Ireland cases, use the NI legislation

Agreed facts

These are the relevant facts of the case and should be agreed by both the appellant and the interested party. The agreed facts must not contain anything which is disputed by either party.  If they are definitely not disputed they can be included.  If either party does not agree a fact do not use it as the agreed facts must not contain anything contentious.   

The following list is not prescriptive but will probably form the basis of the agreed facts.

· [Employee] commenced employment with [employer] on

· The child was matched with [e/e] for adoption on

· The adopter was employed by their employer during the MW [date to date]

· The employee last worked on

· The employee returned to work on

· The AWE over the relevant period are

Points at issue

The Appellant’s and Interested Party’s contentions are those issues covered during the investigation and decision making process and the appellant’s grounds for appeal.  HMRC’s contentions cover the general conditions for OSPP and any specific issues such as late notice or whether or not the conditions are satisfied.  

Appellant’s contentions
Interested party’s contentions
HM Revenue and Customs contentions
1. Under the provisions of Section 171ZB of SSCBAthe spouse or partner of a person adopting a child is entitled to Statutory Paternity Pay if they satisfy all the prescribed conditions. 


2. The first condition  is that they satisfy prescribed conditions as to relationship with a child who is placed for adoption under the law of any part of the UK and as to relationship with a person with whom the child is so placed for adoption. They must be married to or the partner of a child’s adopter, or if there are two adopters, be married to or the partner of the other adopter. They must expect to have the main responsibility, apart from the child’s adopter or together with the other adopter, for the upbringing of the child.

3. The second condition is that they were employed by an employer for a continuous period of at least 26 weeks ending with the relevant week. The relevant week is the week in which the adopter is notified of being matched with the child for the purposes of adoption. Section 171ZJ of the SSCBA defines employer as the person who is liable under section 6 of SSCBA to pay any employer’s NICs on the employee’s earnings. This means that whoever is responsible for paying the NICs is also responsible for paying any OSPP. The adoption agency issued a matching certificate to [adopter] on [dd/mm/yy] therefore the relevant week is week commencing Sunday [dd/mm/yy].  To satisfy the condition [e/e] must have been employed in each of the 26 weeks from [dd/mm/yy] to [dd/mm/yy].  [e/e] satisfies/does not satisfy this condition [reasons] OR The child was not placed for adoption under these procedures so as no matching certificate was issued it follows that this condition cannot be satisfied. (delete as appropriate)
  
4. The third condition is that their normal weekly earnings for the period of 8 weeks ending with the relevant week, calculated in accordance with regulations, must have been at or above the Lower Earnings Level (LEL) for the tax year containing the relevant week.  An employee’s normal earnings are their average weekly earnings calculated over the relevant period.  [Employee’s name]’s gross earnings during the relevant period are [list payments] therefore their average weekly earnings were above/below the Lower Earnings Limit for the [relevant tax year], which was [£amount
5. The fourth condition is that they must have been employed by the employer for a continuous period beginning with the end of the relevant week and ending with the day on which the child is placed for adoption.  Regulations 36 and 37 of the Regulations describe the circumstances in which the continuous employment rule is not broken if there is a change in employer or if the employer is reinstated after service with the armed forces. The adoption agency issued a matching certificate to [adopter] on [dd/mm/yy] therefore the relevant week is week commencing Sunday [dd/mm/yy].  The child was placed for adoption on [dd/mm/yy]. To satisfy the condition [e/e] must have been employed from [dd/mm/yy] to [dd/mm/yy].  [e/e] satisfies/does not satisfy this condition [reasons] OR The child was not placed for adoption under these procedures so as no matching certificate was issued it follows that this condition cannot be satisfied. (delete as appropriate)

6. The fifth condition is that where they are a person with whom the child is placed for adoption they have elected to receive statutory paternity pay. A person who has elected to receive statutory adoption pay may not elect to receive OSPP.
7. If the conditions are satisfied they must have provided their employer with evidence of entitlement in the form of a signed declaration of family commitment giving the matching date, the date the child is expected to be placed with the adopter and the relationship between the employee asking for OSPP and the adopter.  For OSPP (domestic adoption) they should use form SC4 or an equivalent provided by their employer.


8. They must have given their employer 28 days notice of when they want the OSPP to start or, if this is not reasonably practicable, they must give their employer as much notice as is reasonably practicable.  


9. They must have stopped going to work for the employer who is liable to pay OSPP.  Their OSPP must be taken as one or two complete weeks within the qualifying period, which is a period of 56 days beginning with the date of the child’s placemen for adoption.
10. [Employee’s name] was notified that the child would be placed with them on [dd/mm/yy] and on [dd/mm/yy] notified their employer that they wanted to take one/two weeks paternity leave starting on [dd/mm/yy] which is within the prescribed time limits.  [If this was less than 28 days before the first day of OSPP give reasons and whether this was acceptable notice].


11. [Employee’s name] last worked on [dd/mm/yy] and confirmed that the child was placed with the adopter on [[dd/mm/yy]. 


12. HMRC has applied the relevant legislation to the facts of this case and concluded that [employer’s name] is liable to pay OSPP to [employee].

13. The amount of OSPP payable to [employee] by [employer] is: [set out break down of OSPP and total amount].
Note  
If the employee does not satisfy all the conditions, give details of the condition(s) not satisfied and why they are not satisfied.  If the employer agrees that the other conditions are satisfied, then the paragraphs setting them out can be replaced by a statement that the employer has agreed that all the other conditions were satisfied.  If the employer disagrees about any of the other conditions, you may need to say why they are satisfied, in case the First-tier Tribunal uphold the employee’s appeal.

Documents which support HMRC’s case
Rule 15 of The Tribunal Procedure (First-tier Tribunal) (Tax Chamber) Rules 2009 (SI2009 No 273) makes provision about evidence which may be heard.
The evidence has to be sufficiently strong for the First-tier Tribunal to accept our case.

It’s therefore important that all documentation – original where possible – is made available.

Decision the First-tier Tribunal are asked to Make
That [employee’s name] is entitled to OSPP at the rate of [£ amount] per week for [number of weeks in the Paternity Pay Period or to the week before the decision] weeks commencing [dd/mm/yy] and that [employer’s name] is liable to pay the OSPP to [employee’s name] amounting to [£ amount].

OR

That [employer] is not liable to pay OSPP to [employee]*

* the wording may depend on why OSPP is not payable.

Comments

Contact

[Appeal brief writer’s name]

HMRC 

National Insurance Contributions and Employer Office

Director’s Correspondence and Appeals Team
Room BP2102Benton Park View 
Newcastle upon Tyne

NE98 1YZ

Tel
0191 22xxxxx
Fax
0191 2254160

