Example of first 12 months and over 12 months of lateness


FAILURE TO SUBMIT END OF YEAR RETURNS (COG914045 / COG914050 / COG914055):  

PENALTY CONSIDERATIONS

Example 

On 25 January 2008 an employer submits the following returns:

	Type of Return
	Year
	Number of persons
	Total Tax/NICs included (£)

	P35
	2003-04
	40
	10000

	P11D(b)
	2003-04
	  2
	    900

	P35
	2004-05
	45
	13000

	P11D(b)
	2004-05
	  2
	  1500

	P35
	2005-06
	55
	29000

	P11D(b)
	2005-06
	 2
	  1800

	P35
	2006-07
	56
	30000

	P11D(b)
	2006-07
	  2
	  1900


First Stage

The first stage is to calculate ‘fixed’ penalties under Section 98A(2)(a) TMA70 and Regulation 81(2)(a) Social Security (Contributions) Regulations 2001. These provide for a penalty of £100 for each month or part month of lateness for each batch of up to 50 persons. They only apply to the first twelve months of lateness.

For each P35 (or CIS36 to 5-4-2007), the penalty is capped by concession at the total liability payable at 19 April or £100 whichever is the higher.
For each P11D(b), the penalty is capped at the total Class 1A payable at 19 July following the year end (by the NICs regulations). 

Note: For returns (CIS300) due from 6/4/2007 there is no capping of CIS penalties
	Type of Return
	Year
	No. of months late 
	Monthly Penalty (£)
	Penalty (£)

	P35
	2003-04
	12
	100
	 1200

	P11D(b)
	2003-04
	12
	100
	    900*

	P35
	2004-05
	12
	100
	 1200

	P11D(b)
	2004-05
	12
	100
	 1200

	P35
	2005-06
	12     
	200
	 2400

	P11D(b)
	2005-06
	12
	100
	 1200

	P35
	2006-07
	     9**
	200
	 1800

	P11D(b)
	2006-07
	     7**
	100
	   700

	Total
	
	
	
	    10600


* Capped at amount of NIC payable at 19 July (COG914050).
** P35 return due 19th May, P11D(b) due 6th July 2007. 

Penalties are due for whole or parts of month outstanding.

Second Stage

The second stage, once the return is over 12 months late, is to consider S98A(2)(b) and R81(2)(b) penalties. These are tax/NICs geared with a penalty not exceeding the amount which remains unpaid 

· at 19 April for the P35, tax and Class 1.

· at 19 July for the P11D(b), Class 1A 

· and are abated by reference to the usual abatement process.  

To determine whether S98A(2)b or R81(2)b penalties are appropriate apply the usual abatement process to the tax/NIC unpaid at the relevant date on returns which are over 12 months late.  Where the difference is small, it may be appropriate to ignore the S98A(2)(b) or R81(2)(b) penalty. 

The combined penalties added together need to be kept in proportion to the nature of the case (COG914050). As a result there may be cases where:

· no Section 98A(2)(b) or Regulation 81 (2)(b) penalty is considered appropriate and 

· only the fixed Section 98A(2)(a) and/or Regulation 81 (2)(a) penalty is left.
The line manager will decide what constitutes “proportionate” on a case by case basis.
NOTE: Do not consider duty-geared penalties for any year where the fixed penalty has been capped.

EXAMPLE
Let us assume that in this case abatements totalling 85% are judged to be appropriate giving rise to a 15% penalty. Consider each year and compare to the fixed penalty already due for the year. 
NOTE: None of the tax or NICs had been paid by 19th April/19th July for any of the years.

	A
	B
	C
	D
	E

	Type of Return
	Year
	Total Tax/NICs included (£)

for returns over 12 months late
	Penalty.

C at 15%
	Fixed 

penalty

from stage 1

	P35
	2003-04
	10000
	1500
	 1200

	P11D(b)
	2003-04
	    900
	135
	   900

	P35
	2004-05
	13000
	1950
	 1200

	P11D(b)
	2004-05
	  1500
	225
	 1200

	P35
	2005-06
	29000
	4350
	 2400

	P11D(b)
	2005-06
	 1800
	270
	1200

	P35
	2006-07
	*
	*
	1800

	P11D(b)
	2006-07
	*
	*
	700

	Totals
	
	56200
	8430
	10600


Each year should be considered in isolation: Taking 2003-04 as an example
It may be appropriate to impose a S98A(2)(b) penalty for the late P35. The £1200 S98A(2)(a) penalties are fixed and must be recovered. It will be necessary to consider whether pursuing the full additional duty geared penalty of £1500, making a total penalty of £2700, is proportionate to the circumstances of the case.

It is not appropriate to impose a R81(2)(b) penalty for the late P11D(b) because the fixed penalty has been capped to the total Class 1A NIC which was payable for the year.
* No duty-geared penalties are appropriate for 2006-2007 as neither the P35 nor P11D(b) are over twelve months old.

In any case of doubt or difficulty, contact Tax Administration Advice (Liverpool) for guidance. 
