APPLICATION TO THE TRIBUNAL FOR APPROVAL TO ISSUE A NOTICE UNDER SCHEDULE 36(5) FA 2008

Date:

HMRC Ref:


1.
Introduction
1.1 My name is (X). I am an Officer of HMRC currently attached to the (Name of Business Stream) section in (location). I am an Authorised Officer who is making the application to the tribunal, however, my colleague (x) who has been involved with the enquiry will present the application to you [if applicable]. 
2.
Notices requested
2.1 I am applying today for approval to be given for the issue of Identity Unknown Notice under Paragraph 5 Schedule 36 FA 08, to:
Name and address of person who will provide the information/documents

2.2 The application is for consent to issue a notice information/documents into the tax affairs of  
[a person] or [a class of persons] whose identity is unknown to the officer. [Provide further details.]
2.3 
This application is made under Rule 21. This is a 'without notice' application in accordance with Paragraph 4(e) of the Practice Direction 'Categorisation of cases in the Tax Chamber'. Application is also made under Rule 6 for a direction under Rule 32 that the hearing be held in private on grounds that, if the hearing were to be held in public, HMRC's case may be prejudiced.
3
Statute
3.1
Schedule 36 provides officers of HMRC with powers to obtain information and documents from taxpayers and from third parties. In this instance approval is being sought for a notice under Schedule 36(5) Finance Act 2008 under Schedule 36(3). These paragraphs provide that:
You must now consider the statute relevant to the application. The up to date legislation under Sch 36 FA 2008 is contained at:

http://home.active.hmrci/yhb/2bab6b70074e4f29809977ede6d0f53f.html
The following statute should be included:
· Para 5 Sch 36 FA 2008

· Para 30(3) Sch 36 FA 2008

[The following legislation may apply and should be considered for entry:
· Para 6 Sch 36 FA 2008

· Para 7 Sch 36 FA 2008

· Para 8 Sch 36 FA 2008

· Para 9 Sch 36 FA 2008

· Para 18 Sch 36 FA 2008

· Para 20 Sch 36 FA 2008

· Para 23 Sch 36 FA 2008

· Para 24 Sch 36 FA 2008 

· Para 25 Sch 36 FA 2008

· Para 26 Sch 36 FA 2008

· Para 32 Sch 36 FA 2008

· Para 62 Sch 36 FA 2008]

Any other statute that is specifically relevant to the application for the notice should be included.
4
Background
This must include information on the third party and the persons unknown that you require information on.
5.

Statutory Requirements
 
5.1
Paragraph 5(4)(b) of Schedule 36 states that the Tribunal may not approve a notice unless it is satisfied that there are reasonable grounds for believing that any of the class of persons may have failed or may fail to comply with any provision of the law.

You should include the reasons (linked to evidence) why you believe the person or persons have or may fail to comply with provisions of the Taxes Acts.
5.2
Paragraph 5(4)(c) of Schedule 36 states that any such failure is likely to have led, or to lead to serious prejudice to the assessment or collection of tax.

You should include here evidence and calculations which demonstrate the amounts of tax you suspect to be under assessed or under collected.
5.3
Paragraph 5(4)(d) of Schedule 36 states that the information should not be readily available from another source.

You should advise the tribunal why this is not the case.
5.4
As outlined in Para 31(1) Sch 36 FA 2008 the only appealable right against an Identification Unknown notice or any requirement within such notice is on the grounds that it would be unduly onerous to comply with the notice or requirement.
5.5
We do not consider the notice or any requirement under this notice to be unduly onerous on the recipient of the notice because…. [Explanation is required here to ensure that compliance with the appealable rights is met]
6.         HMRC Application to the Tribunal
If you have not already fully covered this, then in this section you should take the tribunal through the information you require on the notice spelling out what you want, why it is reasonably required to check the tax position and you may need to go through each item on the notice. Your brief should cover:
· risks that have led you to reasonably require this
· what is being requested, and why it is relevant, reasonable and proportionate to request this
· what is the burden on the taxpayer in dealing with the notice? Are the information and/or documents within their power or possession?

Note: By this point, all appendices should have been considered and their relevance to the application explained to the tribunal.

7.
 
Human Rights
7.1
Article 8(1) of the European Convention of Human Rights gives everybody the right to respect for their private and family lives, their home and their correspondence.

7.2
However, Article 8(2) specifically envisages that there will be some circumstances when it is necessary to interfere with a person’s rights of privacy and sets out the conditions that must apply before such an intrusion is lawful.

7.3

In order to be lawful, intrusion into a person’s private life must be:

· in accordance with law

· necessary in a democratic society

· in pursuit of a legitimate aim.

7.4
For HMRC this means that any intrusive action must be in accordance with the law and necessary for the economic wellbeing of the UK. In order to be necessary, the proposed action must be proportionate to the underlying need.

7.5
For HMRC to comply with the conditions of Article 8(2) any planned activity must be proportionate to the underlying need. HMRC would contend that the extent to which personal information is being sought under the proposed Schedule 36(2) notices proportionate and reasonable in the circumstances of the case.
8.
Conclusion
This is not limited to, but should include statements outlining that:
· the formal requirements connected with the issue of the notice have been complied with

· it would be HMRC’s contention, that in the absence of evidence to the contrary, the documents requested are within the proposed recipient’s possession or power.

9.
Appendices

Include a list of the supporting documents relating to your application, these are not limited to but could include:
· informal request for documents and information from the third party [if applicable]
· representations from the third party [if applicable]
· a copy of the application to the tribunal bearing the authorised officer’s signature (plus the list of HMRC authorised officers available on the intranet – to support the attendance of the authorised officer).
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