Savings Income Reporting Guidance Notes - V.10 updated November 2011

FOREWORD

These guidance notes accompany the Government’s legislation implementing
European Directive 2003/48/EC on taxation of savings in the form of interest
payments, which was adopted at a meeting of the ECOFIN Council on 3 June
2003. This Directive is designed to combat tax evasion by individuals on cross-
border savings income. Under the Directive, information will be collected about
the payment of savings income to residents in certain other countries and
exchanged automatically with tax authorities in those countries. The Reporting of
Savings Income Information Regulations set out the detailed rules for the UK
scheme implementing the Directive. These guidance notes support these
regulations and provide practical advice on how UK paying agents can meet their
obligations. The Directive and the regulations took effect from 1 July 2005.

The Savings Directive requires the UK to automatically forward to the competent
authorities of other EU Member States information on payments of savings
income by UK paying agents to residents of the other Member States. Gibraltar,
as part of the UK for the purposes of this type of EU Directive, is required to do so
on payments of savings income by Gibraltar paying agents to residents of the
other Member States. However, as Gibraltar and the UK are not separate EU
Member States, the EU Savings Directive provides no legal basis for application
of the relevant measures to payments of savings income passing between
Gibraltar and the UK. The UK therefore signed a bilateral Savings Tax Information
Exchange Agreement with Gibraltar on 19 December 2005 to apply the same
measures as provided for by the Directive to payments of income passing
between our two jurisdictions. Under the terms of this agreement, the UK will
automatically provide information to the Gibraltar Government on savings income
payments by UK paying agents to Gibraltar residents. Gibraltar paying agents will
apply withholding tax to savings income paid to UK residents during the
transitional period, as provided for in the Directive, and the Government of
Gibraltar will pass 75% of the tax withheld to HM Revenue and Customs.

This agreement came into force on 1 April 2006, but paying agents should report
payments made to individuals or residual entities in Gibraltar from 1 July 2005, as
for any other prescribed territory.

UK regulations included Gibraltar as a prescribed territory from 1 July 2005 for
these reporting requirements in anticipation of concluding a bilateral agreement
with Gibraltar, so as to avoid the need to amend legislation and paying agent
operating systems mid-year to take account of this agreement.

The tenth version incorporates a number of changes that have taken place since
the publication of version 9 in February 2011. The previous version highlighted
the dissolution of the Netherlands Antilles in October 2010 and advised of the
retention of existing reporting arrangements for 2010/11. New arrangements for
2011/12 et seq for UK paying agents reporting in respect of the territories
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comprising the former Netherlands Antilles are set out in appendices 1 and 6.
Appendix 1 also contains details of a number of territories that have, or will
shortly, move from application of withholding tax to information exchange.

The Dormant Bank and Building Society Accounts (Tax) Regulations came into
force on 1% February 2011. An insertion — paragraph 92B - contains a brief
outline and where further details may be found concerning the scheme.

An addition is made to the list at paragraph 88 to accommodate Junior ISAs which
commenced on 1% November 2011.

This version also reflects various internal HMRC changes, but these do not alter
the substance of this guidance.

These guidance notes are the product of a great deal of consultation (both formal
and informal) and close working with all levels of industry and could not have
been produced without the time and diligent effort of a great many people. We are
very grateful to everyone who took the time to take part in the consultation and
either write in or meet us.

It is important to note that this guidance is not set in stone. Comments are very
welcome and should ideally be directed to: Nicholas Wright

HM Revenue & Customs

Central Policy, Tax Administration Advice Team
European Savings Directive

Archer House

John Street

Stockport

SK1 3EA

or alternatively e-mailed to: spt.eusd@hmrc.gsi.gov.uk
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Introduction

1. This note provides guidance on new arrangements for reporting certain
payments to some overseas residents. This scheme for ‘savings income
reporting’ complements the existing arrangements for reporting on interest
payments under sections 17 and 18 of the Taxes Management Act 1970.

Background

2. Section 199 Finance Act 2003' provides for the Treasury to make
regulations for a scheme to collect information about residents of certain
other countries (“prescribed territories” — see Appendix 1) who receive
savings income. The scheme will, amongst other things, enable the
implementation of the European Directive on the Taxation of Savings? (“the
EUSD”). The scheme is being implemented in the Reporting of Savings
Income Information Regulations 2003* (“the regulations”).

3. Under the regulations, paying agents are required to make an annual report
to HM Revenue & Customs (HMRC) of savings income payments to relevant
payees and residual entities in prescribed territories. HMRC will exchange
this information with the tax authority of the prescribed territory concerned.

Purpose and content

4. This guidance gives HMRC'’s view on the interpretation of the regulations,
and advice and information on relevant practical matters such as the timing
and format of the reports which paying agents will have to make. This
guidance is not binding and does not affect any person's right of appeal.
Nor is it a full statement of the law as it applies.

5.  This note will help you decide if you are a paying or receiving agent who has
to make a report under the regulations. It includes guidance on:

o who is a relevant payee (paragraph 72)
o what are residual entities (paragraphs 82 to 83)

o what is savings income (paragraphs 84 to 86)

12003 c.14.

2 Council Directive 2003/48/EC of 3" June 2003 on taxation of savings income in the form of
interest payments, OJ No. L157, 26.06.2003, p.38, as amended by Council Directive 2004/66/EC
of 26" April 2004, OJ No. L168, 1.5.2004, p.35, and Council Decision 2004/587/EC of 19 July
2004, OJ No. L257, 4.8.2004, p.7.

% S.1. 2003/3297, as amended by S.I. 2005/1539.
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6.

o the responsibilities of paying and receiving agents (paragraphs 47 to 52)

o the importance of contractual relations with the relevant payee
(paragraphs 54 to 55).

If you have to report these guidance notes tell you what and how to report.
They include guidance on:

o how identity and residence are to be established
o what information needs to be reported

o how to make a report

Who should read this guidance

7.

The regulations can apply to banks, registrars, custodians and other
financial institutions that make interest payments or distributions from
certain collective investment schemes to individuals or residual entities in
prescribed territories. But they may also apply to financial dealers and
securities houses which purchase money debts or units in collective
investment schemes from individuals or residual entities in prescribed
territories, businesses and public bodies which redeem money debts or
units in collective investment schemes held by individuals or residual entities
in prescribed territories and stockbrokers and others who act for individuals
or residual entities in prescribed territories in the sale of such investments.
They may also apply to those who hold or administer money debts and
investments in collective investment schemes on behalf of individuals or
residual entities in prescribed territories in a professional capacity (such as
accountants, solicitors or trust or nominee companies).

If you make savings income payments to persons outside the United
Kingdom, you may need to read this guidance to decide whether you are a
paying agent or a receiving agent.

Reporting under sections 17 and 18, Taxes Management Act 1970

9.

Some paying agents report information about interest paid or received under
the arrangements set out in section 17 (“S17’") or section 18 (“S18") Taxes
Management Act 1970* (“TMA”). These arrangements remain in place (but,
now the regulations are in effect, some payments are reportable under the
regulations instead of under S17 and S18). There are separate guidance
notes on S17 and S18 at www.hmrc.gov.uk/esd-guidance/guidance.htm.

41970 c.9.
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10.

Under S17 and S18 the requirement to make a report is imposed by HMRC
issuing a notice (see section 3 of the S17 Guidance and section 3 of the S18
Guidance). If a notice is not served there is no requirement for a report.

Reporting under the Reporting of Savings Income Information Regulations
(‘savings income reporting’)

11.

12.

13.

14.

14A.

Unlike S17 and S18, obligations imposed under the regulations are
automatic. This follows what the EUSD requires.

If, in a business or professional capacity, you make a savings income
payment (see paragraph 84) to a relevant payee (see paragraph 72) or a
residual entity (see paragraphs 82 to 83) in a prescribed territory, you must
notify HMRC that you are a paying agent. We will then send you a notice
requiring you to make a report of the reportable savings income you have
paid or received. If you received a notice for a tax year, there will be in
general no need to notify us in the following year; we will send you a notice
automatically. (If we fail to send you a notice in the following year when we
should have done so, you should notify us again that you are a paying agent
in the normal way.)

If, as a residual entity (see paragraph 82), you receive or secure savings
income on behalf of a relevant payee, you must notify HMRC that you are a
receiving agent. We will then send you a notice at the appropriate time
requiring you to make a report of the reportable savings income you have
received. If you received a notice for a tax year, there will be in general no
need to notify us in the following year, we will send you a notice
automatically. (If we fail to send you a notice in the following year when we
should have done so, you should notify us again that you are a receiving
agent in the normal way.)

HMRC normally sends notices under the regulations to any person who
currently reports under S17 and/or S18. If you currently report under S17 or
S18 but after reading this guidance you believe that you are not a paying
agent you should notify HMRC.

Throughout this guidance where you are required to ‘notify HMRC’ or
otherwise contact or provide information to HMRC, you should, unless
specified otherwise, in the first instance notify or contact:

HM Revenue & Customs,

Centre for National Information

Financial Institution Returns Management
Ty Glas Road

Llanishen

Cardiff

CF14 5Z2G

Email: cni.frm@hmrc.gsi.gov.uk
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Paying agents

15.

16.

17.

Who
18.

19.

20.

This section explains who is a paying agent and provides guidance about
which persons in the United Kingdom are paying agents for the purposes of
the regulations.

You are not a paying agent for the purposes of (and do not have an
obligation to make reports under) the regulations if:

o you do not make savings income payments in the course of a business
or profession

o the payments you make are not savings income

o the person to whom you make the payments is resident in the United
Kingdom, or

o the person to whom you make the payments is not a relevant payee or
a residual entity in a prescribed territory.

You are not a paying agent, therefore, in relation to a specific savings
income payment if you make that payment to another person who is a
paying agent.

is a paying agent?

The Directive states that ‘paying agent’ means any economic operator who
pays interest to or secures the payment of interest for the immediate benefit
of the beneficial owner. The ‘operator’ can either be the debtor of the debt
claim or can be the operator charged by the debtor or the beneficial owner
with paying or securing the interest. The key term here is ‘paying’ and ties in
with the requirement that the paying agent is the last link in the chain.

So a paying agent is a person who, in the course of a business or
profession, makes savings income payments (in the sense of paragraphs 21
and 84) to individuals (relevant payees) or residual entities in prescribed
territories. The paying agent is always ‘the last link in the payment chain’
before the relevant payee or residual entity and is the person that actively
initiates a payment directly to a relevant payee or residual entity, or to his or
its instructions. A person who has traditionally been regarded as a paying
agent (including for the purposes of S17 and S18) or responsible for
deducting tax at source from a payment, is likely to be a paying agent for the
purposes of the regulations.

Where two competing organisations have significant claim to the role of
paying agent within the definition provided by the legislation HMRC will
accept the organisation that the relevant parties have agreed will be the
paying agent. HMRC will accept reports of income prepared and submitted
by the paying agent or by an entity to which that function has been
outsourced.

14
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Making savings income payments

21.

22.

23.

24,

You make a savings income payment if you make a payment of savings
income to another person, or if you secure a payment of savings income for
another person. You make a payment by paying a sum of money which you
owe or by paying a sum of money on behalf of another person. You secure
a payment if you receive a sum of money or if you collect a sum of money on
behalf of another person.

HMRC considers that making or securing a payment requires a significant
active responsibility for ensuring that the payment is made or secured. It
is necessary to have more than a simple passive or supporting role to be a
paying agent.

In particular, banks, other financial institutions or other businesses which
have a role in the payment process are not regarded as making a payment if
their role is essentially passive (they act on instructions from others) or
auxiliary (they merely provide services to help the paying agent). A bank or
similar institution does not therefore make a payment merely by issuing or
sending a cheque, or arranging for the electronic transfer of funds on behalf
of one of its customers. Equally, a bank or similar institution does not secure
a payment merely by clearing a cheque, arranging for the clearing of a
cheque, or receiving an electronic transfer of funds on behalf of one of its
customers.

HMRC recognises that modern payment arrangements can be complex and
that the increasing use of outsourcing by financial institutions means that a
number of different organisations can have a role at any specific stage of the
payment chain. We expect that in most such cases it will be straightforward
to decide who is the paying agent although there may be cases where it is
not. The following examples are intended to illustrate the broad principle and
provide a starting point for the analysis by potential paying agents of the
more complicated arrangements which may exist in practice.

Examples of paying agents who make savings income payments

25.

26.

Persons who make savings income payments can include:
o debtors (in a business rather than a private capacity) themselves

o persons who are responsible for paying savings income on behalf of
debtors.

The first example in this category is that of a bank (or building society) which
has outsourced many of its administrative or back-office functions to an
independent contractor. The bank takes full responsibility for everything that
the contractor does and the bank's customers are not aware of the
contractor’s role or of the fact that the staff with whom they communicate are
employees of the contractor rather than the bank.

15
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27.

Answer:

The bank is the paying agent. The outsourcing contractor provides services
to the bank but has no responsibility for making savings income payments.

The second example in this category is where an issuer of bonds or
debentures has appointed a specialist registrar which is responsible for
maintaining all the records of the bond holders. The specialist registrar also
makes the savings income payments to the bond holders using funds
provided by the issuer. These funds are under the control and ownership of
the specialist registrar before payment is made.

Answer:

The specialist registrar is the paying agent. The issuer has outsourced both
essential administrative services and the responsibility for making savings
income payments.

Examples of paying agents who secure savings income payments

28.

29.

30.

Persons who secure savings income payments can include:
o professional nominees and nominee companies

o professional persons (such as solicitors or stockbrokers) acting for
relevant payees or residual entities.

The first example in this category is where a trust company or professional
person is appointed to act as bare trustee by a relevant payee. The property
includes assets which produce savings income.

Answer:

The trust company or professional person is a paying agent. His
responsibilities include collecting the savings income due to the relevant
payee and collecting the proceeds of sales or redemptions when the assets
concerned are sold or redeemed.

The second example in this category is where a stockbroker holds client
money and client assets which produce savings income (either as interest or
when they are sold or redeemed) using a subsidiary company as nominee.
The stockbroker has permission from the Financial Services Authority to
safeguard and administer investments for his clients and accepts full
responsibility to the clients for the safe custody of the assets by the
subsidiary company.
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Answer:

The stockbroker is the paying agent. He takes responsibility for securing the
savings income due to his clients and has full control over the subsidiary
company which formally holds the client’s property.

Trustees and personal representatives

31.

32.

33.

34.

35.

As explained above, trustees, personal representatives and other persons
with similar roles in the UK can be paying agents if they are acting as such in
a business or professional capacity.

A professional person acting on behalf of trustees or personal
representatives may be a paying agent if he receives savings income or
makes savings income payments on their behalf. But there are no special
rules applying to these situations and if you are a trustee or personal
representative you will need to consider in the light of the general rules set
out in the regulations and the guidance whether the regulations apply to you.
This section gives guidance on some of the more detailed issues which arise
in that context. Paragraphs 211 to 212 and 217 to 220 of this guidance also
give more information on the circumstances in which personal
representatives and professional trustees may need to make reports under
the regulations.

In general, savings income will only be reportable by a professional trustee
or personal representative if a beneficiary of the trust or estate is absolutely
entitled to the savings income as it arises (and that beneficiary is a relevant
payee). In practice, this means that the trust will be:

o a bare trust, (where the beneficiary has absolute entitlement to the
investments of the trust and any savings income arising from them)

o an interest in possession trust established under the law of England
and Wales (but not Scotland), (where the beneficiary has the
immediate entitlement to any savings income), or

o a life interest trust (where the beneficiary (life tenant) has an interest in
the trust income for a period of time, usually until death but possibly for
some shorter period).

In the case of professional personal representatives, this means that the
property in the estate has now vested in the legatees.

Savings income received on behalf of a discretionary trust is not reportable
and distributions by the trustees of a discretionary trust are not savings
income.

Paragraphs 213 to 226 of this guidance provide further information in
relation to payments to trusts and payments from trusts.

17
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36.

Trustees or executors in the UK who are not acting in a business or
professional capacity cannot be paying agents under the regulations. They
cannot be receiving agents if they are individuals (see paragraphs 37 to 42
below).

Receiving agents

What is a receiving agent?

37.

38.

39.

40.

41].

42.

A receiving agent is a residual entity established in the UK which has
received a savings income payment from a person established in a
prescribed territory or a relevant territory for the benefit of a relevant payee
(but not a residual entity).

A receiving agent is therefore an entity (i.e. a body of persons or an
organisation) which is not a paying agent (nor otherwise excluded from
being a residual entity) but which has a responsibility similar to that of a
paying agent for securing savings income payments on behalf of a relevant
payee. Unlike paying agents, it reports on savings income it receives on
behalf of relevant payees, not what it pays to them. In practice, most UK
entities making savings income payments to relevant payees will not be
residual entities: they will either be legal persons (e.g. companies) or
businesses - including UK partnerships - and so will be paying agents. (See
paragraphs 82 to 83 below for more information on residual entities.)

However, there may be certain unincorporated associations (e.g. clubs and
societies) which are not in business and have members resident in
prescribed territories. These clubs could have a reporting obligation under
the regulations if they receive savings income payments on behalf of their
members.

In general it is unlikely that clubs or societies receive savings income
payments on behalf of their individual members. Most clubs and societies
receive savings income to add to club funds and to use for club purposes.
The members are generally not entitled individually to any of the income it
receives and are not, therefore, relevant payees. In those circumstances, a
club, society or other unincorporated association is not a receiving agent and
need not make a report under these regulations.

But there may be some clubs, such as investment clubs, where the rules
entitle individual members to shares in the income received by the club.
These clubs are receiving agents if they have any members resident in
prescribed territories, and have to make reports and comply with the other
requirements of the regulations. The responsible officers of these clubs
should read all of this guidance.

Classification as a receiving agent is not a matter of choice for a club or
society. If the rules provide that its members have individual entitlements to
savings income received by the club or society and any of them are relevant
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payees, it is likely to be a receiving agent. If the rules do not provide for
individual entitlements for the members, it is unlikely to be a receiving agent
for the purposes of the regulations.

Opting to be treated as a UCITS

43. A club or other residual entity which is a receiving agent may apply to be
treated as a UCITS (undertaking for collective investment in transferable
securities) for the purposes of the regulations. This means that it is treated
as a paying agent rather than as a receiving agent for the purposes of the
regulations.

44. If you wish to be treated as a UCITS for the purposes of the regulations you
should write to HMRC at:

Central Policy, Tax Administration Advice Team
European Savings Directive

Archer House

John Street

Stockport

SK1 3EA

45. The letter should include the following information:
o the name and address of the residual entity

o where the application is sent on behalf of a residual entity, the name,
address and position within the residual entity of the person submitting
the application. Providing a daytime contact telephone number may
assist the processing of the application

o a statement that the entity:
¢ is established in the UK
¢ s aresidual entity
¢ wishes to be treated as a UCITS for the purposes of the regulations

o a signed and dated declaration by the person making the application
that the information in the letter is to the best of his knowledge
complete and correct.

46. HMRC will issue a certificate which will be effective from a specified date

and it will be valid until it is revoked. The certificate can be revoked at the
request of the residual entity.
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Responsibilities of paying and receiving agents

Notification and reporting

47.

48.

49.

Paying agents are required by the regulations to notify HMRC if they make
savings income payments (in the sense of paragraphs 21 and 84) to a
relevant payee or a residual entity in a prescribed territory. Receiving
agents are required to notify HMRC if they receive savings income payments
for a relevant payee.

Once a paying or receiving agent notifies HMRC they will receive a notice
requiring them to make and deliver a report. The notice is legally binding
and will specify the information to be reported, the format in which the report
must be made and the date by which the report must be delivered.

For more information about notifying and reporting see paragraphs 202 to
206 and 250 to 268 in the guidance.

Obtaining and verifying information

50.

51.

52.

Paying agents and receiving agents will need to collect and verify
information about the relevant payee and the savings income payments
made or secured in order to make an accurate and complete report. Paying
agents must also provide details of savings income payments made to or
secured for a residual entity.

The information that must be reported about the relevant payee varies
according to whether the agent has a contractual relationship with the
relevant payee, and if so, whether this relationship started on or after
1 January 2004. The ‘general rule’ applies, and specific checks are required,
where the contractual relationship began on or after 1 January 2004 or there
are no contractual relationships (see paragraphs 136 to 147). Existing
information about relevant payees will be sufficient where contractual
relations started prior to 1 January 2004 (henceforth known as the exception
to the general rule) — see paragraphs 148 to 151. Agents are likely to want
to identify the category into which their customers fall.

The rules about reporting on payments to residual entities are simpler and
do not depend on whether there is a contractual relationship with the
residual entity nor on when it began.

Contractual relations

What is meant by contractual relations?

53.

‘Contractual relations' means that the relationship between the agent and the
relevant payee is the subject of a contract or series of contracts. Only
contracts between the relevant payee and the agent are relevant in this
context. In most cases it will be clear whether or not there is a contractual
relationship and if so when it began.
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The importance of establishing whether there are contractual relations — and if so
when they began

54.

55.

Under the scheme, paying agents will need to establish the identity and
residence of relevant payees. Paying agents will need to report this
information and information about the savings income payment to HMRC.

There are different rules for establishing the identity and residence of
relevant payees and different details should be reported depending on
whether the contractual relations were entered into before or on or after 1
January 2004. If the contractual relations were entered into before 1
January 2004 then the exception to the general rule applies. If contractual
relations were entered into on or after 1 January 2004, or there is no
contractual relationship, the general rule will apply.

Particular circumstances and whether the general rule should apply

56.

In most cases, paying agents will know whether a contractual relationship
exists and, if so, when it began. However, there will be occasions when it is
less clear. Some examples of these are:

o revised, reissued or superseded contracts

o when existing customers purchase new products or services

o where there is a wider ongoing relationship

o when businesses are acquired or merged

o where there is an on-going relationship not defined by contract

Revised, reissued or superseded contracts

57.

58.

If the contractual relationship between the paying agent and the relevant
payee began before 1 January 2004, the paying agent may continue to
report under the exception to the general rule provided the contractual basis
for the relationship has continued. For example, the paying agent may issue
a new contract when:

o terms and conditions change
o the relevant payee’s personal circumstances change

o a product (for example, a bond) matures and the relevant payee
decides to re-invest.

In these sorts of cases, the underlying contractual basis for the relationship
has continued and the paying agent may continue to report under the
exception to the general rule.
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When existing relevant payees purchase new products or services

59.

60.

Where a relevant payee has an on-going, pre-1 January 2004 relationship
with a paying agent and newly takes advantage of another product or
service from the same paying agent on or after 1 January 2004, the
underlying contractual basis for the relationship has continued. The paying
agent may continue to report under the exception to the general rules.

The same would apply if a pre-1 January 2004 relevant payee changes to a
different type of product or service. However, if additional relevant payees
are added (for example, a sole account is changed into a joint account) and
the new relevant payee joins on or after 1 January 2004, the general rule
would apply to the new relevant payee.

Where there is a wider ongoing relationship

61.

62.

63.

Where a relevant payee has an on-going pre-1 January 2004 relationship
with a paying agent and newly takes advantage of another product or
service from a different part of the organisation or group on or after 1
January 2004, treatment under the scheme will depend on whether the
organisation comprises separate legal entities.

For example, suppose a relevant payee purchased a service from the ABC
branch of 123 Ltd prior to 1 January 2004, and in March 2004 the same
relevant payee decided to purchase a product from XYZ branch of 123 Ltd.
XYZ branch is part of the same legal entity as ABC branch and therefore the
pre-1 January 2004 contractual relations would continue.

However, if the relevant payee had purchased the pre-1 January 2004
service from 123 (Bank) Ltd, and in March 2004 decided to purchase a new
product from 123 (Unit Trust) Ltd, the general rule would apply to the new
product, even where 123 (Bank) Ltd and 123 (Unit Trust) Ltd were both
wholly owned by 123 (Financial Services) Ltd.

When businesses are acquired or merged

64.

65.

When a business is acquired or merged with another business, the precise
nature of the contracts will be crucial in determining whether pre-1 January
2004 contractual relations exist. If there is continuity of the legal identity of
the paying agent, the exception to the general rule will continue to apply (for
example, under the terms of the take-over contract, the acquired paying
agent's relationship with the relevant payee continues, perhaps through an
agency arrangement). However, if a new legal identity is established then all
of the customers may effectively begin new contractual relations with the
new paying agent.

If new contractual relations have begun, then the paying agent should report
under the general rule. HMRC envisages that paying agents would update
the records for the transferred relevant payees, for whom the full information
is not already held, at the first reasonable opportunity.
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Where there is an on-going relationship not defined by contract

66.

67.

68.

69.

Since the only relevant contract for these purposes is the contract between
the relevant payee and the paying agent, issues may arise where there are
on-going relations, but no contract between the relevant payee and the
paying agent. This might happen, for example, when the function of paying
the individual is outsourced.

Since the on-going business relationship with the relevant payee is not
defined by contract, the general rule will apply. This in turn raises the issue
of how to deal with existing relevant payees, and any new relevant payees.

In these circumstances, HMRC envisages that paying agents would update
the records they hold about their existing relevant payees at the first
'reasonable opportunity'.

The paying agent will need to ensure that it has adequate arrangements to
obtain the information from new relevant payees, either directly or by sub-
contracting the task.

What circumstances would qualify as a reasonable opportunity?

70.

The position will vary, according to the particular circumstances of the
paying agent. A paying agent may, for example, have a reasonable
opportunity to update its records if it contacts the relevant payee (either in
connection with the product generating the savings income payment or for
some other reason), or if the relevant payee contacts the paying agent
(perhaps to add to his stockholding or purchase a new product or service).

What if after taking reasonable steps the paying agent is unable to obtain the
required information?

71.

The normal rules will apply. If the paying agent has taken ‘reasonable steps’
then it should normally have a ‘reasonable excuse’. See paragraphs 152 to
153.

Relevant payees

Who is a relevant payee?

72.

Subject to paragraphs 76 to 81 below, a relevant payee is an individual who
is resident in a prescribed territory (according to the regulations) and who
either receives a savings income payment or is a person for whom a savings
income payment is secured. This means that the relevant payee is the
individual who either:

o has received the payment directly from the paying agent, or

o is the individual on whose behalf the agent receives or secures the
payment in accordance with, or awaiting, the individual’s instructions.
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What is a prescribed territory?

73.

74.

Prescribed territories are all the territories for which UK paying agents are
required to report information when they pay savings income to an individual
resident, or a residual entity established, there.

The list of prescribed territories is contained at Appendix 1. It consists of all
the other EU Member States, Gibraltar, and some of the dependent and
associated territories of EU Member States, namely Aruba, British Virgin
Islands, Guernsey, Isle of Man, Jersey, Montserrat and the Netherlands
Antilles.

What is a relevant territory?

75.

Relevant territories are those dependent and associated territories of
Member States which are applying the same measures as the EUSD, but
which are not prescribed because the UK is not required to provide
information to them. They are relevant because the arrangements between
them and the UK require particular treatment as if they were prescribed, for
example on the treatment of collective investment schemes established
there. The relevant territories are Anguilla, Cayman Islands and the Turks &
Caicos Islands.

When is an individual not a relevant payee?

76.

77.

78.

If an agent holds information which gives him reason to believe that the
individual he pays savings income to (or secures savings income for) does
not receive the savings income for his own benefit because he is acting on
behalf of another individual, the agent should take reasonable steps to
establish who the beneficial owner of the payment is.

This will mean different things for different paying agents depending on the
information they hold about their payees. However, one example might be
that the agent pays an individual who is the trustee of a bare trust. Where a
payment is made to a person who is known to act as a trustee® of a bare
trust, there is reason to believe that the individual (trustee) is not receiving
the payment for his own benefit. The paying agent should take reasonable
steps to obtain the beneficiaries’ identity and residence details (if they are
relevant payees).

What is reasonable will depend on the circumstances of the case, but
contacting the trustee and asking whether the beneficiaries are relevant
payees, and if so for their details, would seem a reasonable starting point.

> An individual acting as bare trustee in a professional capacity may well contact you under the
procedure at paragraph 80, first bullet, below
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79. Another example might include the fact that although you pay one individual,
you hold an R105 naming a third party beneficial owner, to enable you to
pay the interest gross.

80. In addition, an individual is not a relevant payee if:

o that individual provides evidence that he is himself a paying agent in
the United Kingdom or in a prescribed territory. (Paying agents in
prescribed territories are called “economic operators” in the
regulations; the term paying agent only applies in the regulations to
persons established in the United Kingdom.)

o that individual provides evidence that he acts on behalf of:

¢ aresidual entity AND he provides the name and address of the
entity (see paragraphs 82 to 83 below)

¢ alegal person (e.g. a company)

¢ an entity which is taxed under the general arrangements for
business taxation (e.g. a partnership)

¢ aUCITS or UCITS equivalent (see paragraph 104 to 109)
¢ an elective UCITS (see paragraph 110)

+ another individual AND he provides to the agent details of the
other individual's identity, verified according to the regulations.

81. Satisfactory evidence might include, for example a written statement on
headed paper. Or, for the last bullet point, a signed statement from the
individual.

Residual entities

What is a residual entity?

82. A residual entity is an entity — essentially a body of persons or an
organisation (not an individual) — which is not:

a legal person (e.g. a company or other corporate body)

taxed under the general arrangements for business taxation

a UCITS or UCITS equivalent (see paragraphs 104 to 109 below), or

an elective UCITS (see paragraph 110 below).
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83. However, certain Swedish and Finnish entities (which are normally regarded
as legal persons) are treated as residual entities in the regulations. This
follows the position in the EUSD. The entities are:

o in Finland, “avoin yhtio (Ay)” and “kommandittiyhtio (Ky)/6ppet bolag”
and “kommanditbolag”

o in Sweden, “handelsbolag (HB)” and “kommanditbolag (KB)".

83A. Agents may be required to produce evidence where they have determined
that an entity, to which they have made a payment, or on whose behalf they
have received or secured a payment, is not a residual entity. There are no
prescriptive rules for the evidence that will be accepted to confirm that an
entity is not a residual entity, normal anti-money laundering Know Your
Customer evidence will be sufficient. If the agent is not required to operate
KYC procedures then the following gives examples of the sort of evidence
that we would regard as suitable:

o a legal person — a certificate of incorporation, or extract from an
appropriate company register

o taxed under the general arrangements for business taxation — a
business tax return, or confirmation from the tax authority that the entity
is subject to business taxation

o a UCITS or UCITS equivalent — a copy of the fund prospectus
confirming the status, or confirmation of the status from the appropriate
regulatory or other relevant authority

o an elective UCITS - confirmation from the relevant authority

Savings income

What is savings income (overview)?

84. Savings income is broadly any income which is, contains or is derived from
interest. Other types of income (e.g. company dividends, pensions, rents,
trading profits or employment income) are not considered to be savings
income even where they are derived from investments that have been made.
Savings income accumulated or rolled-up in some way in the disposal
proceeds of certain savings instruments is reportable. Capital gains are not
savings income. However, other types of income and capital gains may be
included in the amounts that are reportable under the regulations if you are
unable to isolate the amount of savings income in a larger payment and in
the case of sale or redemption of shares or units in a collective investment
fund, savings income is not restricted to income derived from interest.

85. Reports are required for all savings income payments within the meaning of
the regulations irrespective of whether these payments would be taxed in the
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86.

United Kingdom, the way in which they would be taxed in the United
Kingdom or the way in which they would be taxed in the country of residence
of the relevant payee or residual entity.

The various types of savings income are discussed in paragraphs 87 to 130.
The reportable amounts are considered in more detail later in this guidance.

Interest and money debts

87.

88.

89.

All interest earned on debts derived from the lending of money is included as

savings income. This includes interest on bank and building society

accounts as well as interest on all types of debt securities (such as gilt-

edged securities or corporate bonds).

The term interest also includes for the purposes of the regulations:

o premiums and discounts derived from money debts

o prizes (including premium bond prizes) attributable to money debts

o dividends on building society share accounts, including permanent
interest bearing shares (though excluding dividends on shares in
former building societies which have incorporated)

o share interest paid by registered industrial and provident societies

o share interest paid by Northern Ireland credit unions

° Interest on ISAs, PEPs and UK authorised SAYE schemes

o Interest on Child Trust Funds
o Interest on Junior ISAs (from 1% November 2011)
o Interest distributions of authorised investment funds (AIF), including

Property AIF distributions (interest) and non-dividend distributions of
Tax Elected Funds. The guidance at paragraphs 115 — 115D wiill
equally apply to these distributions to determine if a payment has been
made that should be reported.

For the avoidance of doubt, interest on money debts is reportable regardless
of whether the debt is in bearer or registered form.

Savings income does not include any income (including any interest) which
does not arise from a money debt. Examples of payments which are not
savings income include:

o dividends on ordinary shares in a company (unless the company is an

open-ended investment company — see section on collective
investment funds below)
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90.

91.

92.

92A.

92B.

o dividends from preference shares
o pensions, annuities and payouts from insurance policies

o lottery, gaming and betting winnings etc (unless as a prize attributable
to a money debt — see above)

o payments under contracts for differences

o manufactured payments arising during stock loans or under sale and
repurchase agreements (including where the underlying security is a
money debt).

There are two types of debt which do not count as money debts for the
purposes of the regulations (and so do not produce savings income even
where they give rise to interest):

o debts which do not arise from a transaction for the lending of money
(for instance where there is a late payment and compensation interest
is paid), and

o up to 31 December 2010, certain debt securities which already existed
before 1 March 2001 - the position of these securities (“grandfathered
bonds”) is discussed in more detail in paragraphs 93 to 96A below.

Debts which do not arise from a transaction for the lending of money include
any debts arising from ordinary commercial or private transactions to
purchase goods, services or other assets (e.g. land). The main
consequence of this exclusion is that interest on late paid trade debts is not
savings income and is not reportable under the regulations. Penalty charges
on late paid debts are also excluded from being savings income.

Client money (whether in designated or undesignated accounts) and margin
or collateral deposited in the course of transactions in financial (and other)
markets are money debts which arise from the lending of money. Interest on
such sums is therefore savings income.

Structured products and derivatives can take many forms and it is not
possible to provide specific guidance on the different forms that they can
take. The general principles which underpin the Directive - that only interest
on money debts is reportable - applies equally to structured products and
derivatives. If the instrument is not a money debt, or does not pay interest,
then it will not be reportable. If there is real doubt as to whether an
instrument produces interest or not, you should treat the instrument as
producing interest for the purpose of the Directive, and report it.

The Dormant Bank and Building Society Accounts (Tax) Regulations came
into force on 1% February 2011. Details of the scheme can be found in
HMRC'’s Corporate Finance Manual at CFM71040 and CFM71050. This new
scheme does not remove any reporting obligations under the Savings
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Directive. The result is that if a payment of interest is made either on entry of
assets into the scheme or withdrawal of assets from it and that account is
potentially reportable within the Savings Directive that payment will be
reportable. The address for the individual to be used will be the last known
address where assets are entered into the scheme, and the current address
advised by the account holder on withdrawal of assets from it. The address
field should not be left blank or completed using entries such as
“whereabouts unknown”.

Grandfathered bonds

93.

94.

95.

Certain negotiable debt securities are not treated as money debts if they
meet certain conditions for the duration of a transitional period which ends
on 31 December 2010. These securities (“grandfathered bonds”) do not then
count as money debts for all purposes of the regulations up to 31 December
2010: interest, premiums and discounts derived from these bonds are not
savings income; and investment in these bonds does not count when
deciding whether the thresholds which determine whether income from
certain collective investment funds is savings income have been passed
(see below).

A security will be a grandfathered bond if:

o it was first issued before 1 March 2001 or the prospectus was first
approved by the appropriate regulatory authority before that date, and

. no further issue was made on or after 1 March 2002.

If the bond is a government bond (or issued by a related public authority or
an international organisation — see the Schedule to the regulations) and a
further issue is made on or after 1 March 2002, the whole of the issue
(whether made before, on or after 1 March 2002) is not a grandfathered
bond. The whole issue of the bond is a money debt.

If the bond is issued by another type of issuer (e.g. a commercial company)
and a further issue is made on or after 1 March 2002, only the part of the
iIssue made on or after 1 March 2002 is not a grandfathered bond. This part
of the bond issue is treated as a money debt; the rest of the issue (made
before 1 March 2002) is not a money debt.

On 1 March 2002, the UK Treasury issued additional gilt-edged stock in
order to ensure that the transitional protection will not apply to any gilt-edged
stocks then in issue. All gilt-edged stock will therefore be money debts and
no gilt-edged security will be a grandfathered bond. For more information
see the press release issued by the UK Debt Management Office on
26/02/02, available at www.dmo.gov.uk/gilts/press/sa260202b.pdf.
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96.

96A.

Agents may rely on information from recognised industry sources (for
example, feeds from established information vendors) to decide whether or
not a bond is grandfathered. If you cannot ascertain whether or not a bond is
grandfathered you should assume that it is not, i.e. you should treat it as a
money debt in the normal way.

The transitional period whereby certain negotiable debt securities are not
treated as money debts ends on 31% December 2010. Thereafter any
security that had been a ‘grandfathered bond’ will be a money debt and as
such all the normal rules for reporting will apply to it and interest, premiums
and discounts derived from it. In addition after that date these bonds will
count when deciding whether the thresholds have been passed which
determine whether distributions and proceeds of sales/redemptions of
certain collective investment funds are savings income (see paragraphs 111
and 118 and forward below).

Accrued and capitalised interest

97.

98.

99.

Savings income is also regarded as paid for the purposes of the regulations
when a money debt is sold to a paying agent (or a receiving agent) or
redeemed by the debtor. Interest added to an account with a bank or
building society when the account is closed is interest in the normal way and
treated as such under the regulations. However, accrued interest, premiums
and discounts paid out at the redemption of securities by the issuer, or
included in part of the price paid by a third party purchaser at sale before
redemption are also savings income for the purposes of the regulations.

UK market makers who purchase interest—bearing securities from relevant
payees or residual entities in prescribed territories or UK agents acting for
the seller (e.g. stockbrokers) could therefore be paying agents for the
purposes of these regulations. This could be the case even if they are not
the paying agent in respect of the coupon payments made to the relevant
payee or residual entity selling the securities.

Accrued or capitalised interest normally only arises if:

o a security is sold to the paying agent cum dividend (with an entitlement
to the next coupon payment) - in those circumstances the price will
include an amount of accrued interest for the period from the last
coupon payment date to the date of transfer of the security

o it was a purchased by the seller at a discount, or

o the sale price includes, or takes account of, a premium that is paid on
redemption by the issuer.

There is no reportable savings income payment when an interest—bearing
security is purchased by a relevant payee or residual entity in a prescribed
territory.
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100.

101.

102.

103.

If the security is purchased ex dividend (without an entitlement to the next
coupon payment), there will not normally be any accrued interest in the
selling price and so there may be no reportable savings income. The next
coupon payment to the relevant payee or residual entity may, of course, be
reportable in the normal way under the regulations by the appropriate paying
agent.

Transfers of money debts under stock loan or sale and repurchase (‘repo’)
agreements do not give rise to reportable savings income (and
manufactured payments which are representative of interest on such debt